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1 Principles 

This policy aims: 

• To ensure that Council’s regulatory functions are exercised consistently and without bias, in 
accordance with legislation;  

• To assist Council’s officers to respond promptly, consistently and effectively to complaints 
of unlawful activity, and undertake proactive investigation of unlawful activity, in accordance 
with the law; 

• To provide information for all stakeholders about Council’s position in relation to the 
enforcement of compliance with legislation, including the circumstances which will be taken 
into account when assessing different enforcement options; and  

• To ensure that Council’s officers exercise their discretion in relation to unlawful activity in an 
appropriate manner and that Council’s resources to deal with  unlawful activity are 
appropriately allocated and in a manner consistent with the public interest.  

2 Application  

This policy applies to the management and investigation of unlawful activity, and any enforcement 
action required in relation to unlawful activity, within the Warringah local government area for which 
Council is the appropriate regulatory authority.  The unlawful activity to which this policy applies 
includes, without limitation, unlawful activity in relation to development, pollution, food safety, public 
health, parking and companion animals.   

Whilst it is intended that the principles in this policy will have general application, there may be 
cases where the particular circumstances justify departure from these principles. 

This policy is based on the Model Policy contained in the document entitled Enforcement 
guidelines for councils published by the NSW Ombudsman in June 2002 (Ombudsman’s 
Guidelines). 

*Note: Status of policy 
For the avoidance of doubt, this is not a local orders policy for the purpose of section 159 of the Local 
Government Act 1993.  

3 Responsibilities 

All Council staff who deal with unlawful activity are responsible for implementing this Policy.  

Relevant Council officers are to be given appropriate delegations in relation to unlawful activity. 

All complaints alleging unlawful activity shall be logged in Council’s electronic records system as 
soon as practicable upon receipt and directed to a responsible officer in the appropriate section.  

Council officers responsible for the investigation of a matter shall keep a full and complete record 
of their actions, including reasons for decisions made in relation to an investigation.  



Policy/OMS No. PL 120 COMPLIANCE 
 

 
Compliance and Enforcement Policy  

Effective Date 28 November 2012 Version 3 Page 2 of 8 
 

Council or its officers generally have discretion whether or not to investigate or take enforcement 
action and, if so, how to do so.  The issue of discretion is relevant to various Sections of this policy 
and is addressed specifically in Section 8. 

4 Investigating unlawful activity  

All complaints to Council regarding unlawful activity will be reviewed to determine whether the 
matter requires investigation.  Council may also undertake proactive investigation of unlawful 
activity.   

Priority will be given to matters where there is an imminent threat to health, life or property.  

Further enquiries or investigations may not be appropriate where: 

• The matter has already been investigated and resolved or it has been determined that no 
further action will be taken in the absence of new information;  

• Council has no power in relation to the matter or is otherwise not the appropriate authority 
to investigate the matter. In relation to such matters it may be appropriate for Council to 
bring the matter to the attention of the appropriate regulatory authority or the nominated 
Private Certifying Authority*;  

• The activity is identified as being lawful without the need for an investigation; or 

• Such enquiries or investigations would be contrary to the public interest or policy 
considerations. 

*Note: Private Certifying Authorities 
NSW Legislation permits a private certifier to assume certain statutory responsibilities to ensure 
compliance with the conditions of a development consent if they are nominated certifier (ie, the principal 
certifying authority).  For developments under construction in respect of which a principal certifying 
authority other than Council has been appointed, complaints relating to the construction of the approved 
development should be directed to the relevant Principal Certifying Authority. 

When considering whether a complaint or issue warrants investigation Council officers may 
consider a range of factors including: 

• Is the activity having a significant detrimental effect on the environment or a risk to public 
safety?  

• Is the complaint premature?  

• Is the complaint trivial, vexatious or frivolous? 

• On the basis of the information available, is the activity permissible without consent or 
approval?  

• If the activity is permissible with consent/approval, is there a consent/approval in place and 
have conditions of consent been complied with? Or has an application been lodged to 
regularise the matter? 

• What is the extent of delay between events referred to by the complaint and the notification to 
Council and reasons given for such delay? 

• Have there been previous complaints about the subject premises or this person or 
organisation? 

• Does the complaint have special significance in relation to existing enforcement priorities?  

• Given the particular circumstances of the complaint, are there significant resource implications 
in relation to any investigation and any subsequent enforcement action?   

• What is the severity of the impact on the amenity of the community? 
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• Overall, is it in the public interest to investigate the complaint?  

Where a decision is made to not investigate a complaint, this decision should be recorded by the 
responsible officer together with reasons for the decision.  The complainant should be advised of 
the decision  

5 Taking enforcement action  

After conducting an investigation and determining that there is sufficient evidence to determine that 
an offence has occurred beyond reasonable doubt, officers should consider all relevant 
circumstances of the individual case to determine whether to take enforcement action or 
recommend that enforcement action be taken (in accordance with relevant delegations), and the 
level of enforcement action that is appropriate.   

The circumstances for consideration to determine whether and, if so, what enforcement action 
(including prosecution) is appropriate and in the public interest include:  

• The seriousness of the breach, including whether the breach is merely technical or level of 
impact; 

• When the unlawful activity was carried out and for how long, including whether the breach is 
continuing;  

• The harm or potential harm to the environment or public health, safety or amenity caused by 
the unlawful activity;  

• The need for general and specific deterrence;  

• Whether the breach can be easily remedied;  

• Any particular circumstances of hardship affecting the complainant or the person who is the 
subject of the complaint;  

• Any mitigating or aggravating circumstances;  

• Any prior warnings that have been issued to the person or previous enforcement action taken 
against the person;  

• Whether Council has created an estoppel situation; 

• Whether any requisite consent would have been granted if it was sought; 

• Whether the person in breach shows or has shown contrition; 

• Whether there is a draft planning instrument that would make any unauthorised use lawful; 

• The degree of culpability of the alleged offender;  

• Whether an educative approach would be more appropriate than a coercive approach;  

• The costs and benefits of taking formal enforcement action as opposed to taking informal or no 
action;  

• The prospects of success if the proposed enforcement action were challenged in court;  

• What action would be proportionate and reasonable;  

• Any precedent which may be set by not taking enforcement action; 

• The availability and efficacy of any alternatives to prosecution; 

• Whether the offender had been dealt with previously by non-prosecutorial means; 

• Whether the breach is a continuing or second offence; 
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• Whether the issue of Court orders are necessary to prevent a recurrence of the offence; 

• The length of time since the alleged offence; 

• The age, physical or mental health or special infirmity of the alleged offenders or witnesses; 

• Whether there are counter-productive features of the prosecution; 

• The likely outcome in the event of a conviction having regard to the sentencing options 
available to the court; 

• Whether the consequences of any conviction would be unduly harsh or oppressive; 

• Whether proceedings are to be instituted against others arising out of the same incident; 

• Whether the action will result in people becoming homeless.  

Enforcement action (including prosecution) will not be undertaken for an improper purpose and will 
not be influenced by: 

a) Any matter that would constitute unlawful discrimination against a person; 

b) Personal empathy or antipathy towards a person; and 

c) Political affiliations or any other association. 

6 Options for dealing with confirmed cases of unlawful activity 

Council will endeavour to use the most appropriate action based on the individual circumstances of 
each case. 

Where an investigation has been undertaken and it is considered that there is sufficient evidence 
to determine that an offence has occurred beyond reasonable doubt, a number of approaches may 
be considered for dealing with the incident.  These may be subject to, among other things, the 
powers provided under the governing legislation. The approaches which Council may consider 
when considering what action to take include, but are not limited to: 

• No action 

• Referral to an appropriate external enforcement body 

• Verbal warnings 

• Written warnings, including formal cautions 

• Seek voluntary compliance in order to regularise the matter (eg, through undertakings) 

• Alternative methods of resolution, such as mediation 

• Issuing of Notices and Orders 

• Penalty Infringement Notices  

• Civil proceedings in Court 

• Criminal proceedings in Court 

• Contempt proceedings in Court 

• Council undertaking the requisite work and recovering the cost of doing so. 

 

The above options are not necessarily mutually exclusive although the effect of section 127(7) of 
the Environmental Planning and Assessment Act 1979 should be considered in determining 
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appropriate action.  Accordingly, the appropriate strategy will depend on the individual 
circumstances of the case and an escalating approach may be appropriate.  

Officers who issue penalty notices under the Fines Act 1996 must have regard to the guidelines 
issued by the Attorney General under section 19A(3) of the Fines Act 1996 entitled Caution 
Guidelines under the Fines Act 1996 in deciding whether to give a person a caution for a penalty 
notice offence. 

All decisions to take enforcement action (including all decisions to commence civil proceedings or 
prosecution) shall be made in accordance with the relevant delegations and appointments.  
Despite an officer’s recommendation that enforcement action be taken, no prosecution or other 
proceedings must be commenced by Council unless Council’ s Manager responsible for 
Compliance and Council’s lawyers are of the opinion that it is appropriate to do so having to the 
matters in section 6 including the prospects of success and the public interest.     
 
Enforcement action will be monitored and a decision made in relation to what action to take in 
relation to non-compliance. 

7 Discretion 

7.1 General 

The NSW Ombudsman’s Guidelines provide guidance for the use of discretion  

7.2 Whether to prosecute 

The NSW Director of Public Prosecutions (DPP) provides guidance in their document Prosecution 
Policy and Guidelines as does the Environment Protection Authority of NSW’s EPA Prosecution 
Guidelines (EPA Guidelines) 

7.3 Directions by Council 

Where legislation confers a power on authorised officers, as distinct from on the Council itself, the 
power is vested by the legislation in the authorised officer and must be exercised by that officer.    

The Council, as a matter of law, may not lawfully direct the exercise (or non-exercise) of the power.  
This is because (by way of contrast with other Council powers) the statutes (such as those creating 
penalty notices) do not vest the power in Council or its General Manager to be delegated to the 
officers, but vest the primary power in the officers themselves.  

7.4 Coercive powers 

One area where the exercise of discretion has particular importance is where Council officers have 

been given coercive powers of investigation.  Coercive powers include the power to require a 

person to answer questions and the power to require a person to provide information and/or 

records in relation to a matter properly the subject of an investigation. 

Coercive powers of investigations are given under various statutes including the Protection of the 
Environment Operations Act (Chapter 7) and the Environmental Planning and Assessment Act 
(Division 1A of Part 6). 

8 Responding to complainants 

It may not be appropriate to discuss the details and outcomes of an investigation with anyone, 
including the persons originally lodging the complaint. Confidentiality of information will be dealt 
with in accordance with the Privacy and Personal Information Protection Act 1998 and the 
Government Information (Public Access) Act 2009.  
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9 Representations on action 

All representations by persons to whom a Penalty Infringement Notice has been issued, must be 
made to the State Debt Recovery Office (SDRO).  Where the SDRO does not have the authority to 
determine the matter, the representations will be referred to Council’s Adjudication Panel for review 
and recommendation back to the SDRO.  Any representations directly received by Council will be 
forwarded to the SDRO and the person making the representation informed of this action. 

10 Adjudication Panel (AP) 

An AP will be convened in accordance with the Charter stipulated in APPENDIX A of this policy in 
order to: 

a) Ensure openness and transparency in the decision making process with regard to Penalty 
Infringement Notice (PIN) appeals and representatives. 

b) Ensure a balanced assessment is made against each representation to a PIN and that State 
Guidelines and Council Policies are consistently and fairly considered and applied;  

c)  Ensure consistent outcomes on PIN matters  

11 Authorisation 

This Policy was adopted by Council on 14 February 2006. 

This Policy was reviewed and amended on 13 October 2007 

This Policy was last amended on 27 November 2012. 

It is effective from 27 November 2012. 

It is due for review on October 2016. 

12 Who is responsible for implementing this policy? 

Group Manager Development & Compliance Services 

13 Document owners 

Deputy General Manager Environment 

14 File number 

2011/243080 

15 Definitions 

For the purpose of this policy, the following defined terms have been used:  
 
Council:     means Warringah Council  
  
Unlawful activity:    means any activity or work that has been or is being carried out:  
 

• Contrary to the terms and conditions of a development consent, approval, 
permit or licence; 

• Contrary to an environmental planning instrument that regulates the 
activities or work that can be carried out on particular land;  

• Without a required development consent, approval, permit or license; or 

• Otherwise contrary to legislation (including a legislative provision 
regulating a particular activity or work), and includes alleged unlawful 
activity. 

 
Legal advice:  means legal advice received from Council’s Corporate Lawyer or external 

legal advisors appointed by Council for that purpose. 
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Penalty Infringement Notice (PIN):  means a penalty or fine, also known as an “on the spot fine” issued in lieu of 
prosecution for an offence and in accordance with the New South Wales Self 
Enforcing Infringement Notice (SEIN) System. 
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APPENDIX A 

ADJUDICATION PANEL CHARTER  
 

1. Functions of the Adjudication Panel (AP) 

The functions of the AP are to: 
 

(a) To undertake a review of representation made to the NSW State Debt Recovery Office (SDRO) 
in response to Penalty Infringement Notices (PIN’s) issued by Council;  

 
(b) Make determinations on PIN’s issued by Council. Determinations available to the AP include: 

(i) cancelling the PIN  
(ii) cancelling the PIN and issuing a formal caution  
(iii) requiring the PIN to stand 
(iv) seeking additional or clarifying information 

 
(c)  Undertake a review of all PIN’s commenced by Officers but voided before being issued. 
 
(d) Provide advice to compliance teams in relation to regulatory matters 

 
2. Matters available for consideration by the AP in determinations 

In making determinations on PIN’s issued by Council the APC may consider the following: 
 

(a) The provisions of Council’s Compliance & Enforcement Policy 
(b) Was the PIN lawfully issued? 
(c) Are there any reasonable mitigating or aggravating factors to consider in the circumstances of 

the individual case? 
(d) Did the Issuing Officer act professionally, lawfully and in accordance with Council policies and 

standard procedures? 
(e) Has the offence been proven beyond a reasonable doubt? 
(f) Can the matter be adequately defended in a Court of Law? 

 
3.  Meeting Practices 

(a) A meeting of the AP will consist of two (2) members with full voting rights.  Each member 
attending a meeting shall have one vote. 

 
 The Panel to consist of the following roles: 

Panel Alternate 

Group Manager Development & 
Compliance Services 

Manager (Environmental Health & 
Protection, Regulatory Compliance, 
Building Certification & Fire Safety, or 
Development Compliance)     NB: Alternate 
not to review any item generated from their 
own team 

Corporate Lawyer/Legal Officer Deputy General Manager Environment 

 
(b) Proceedings of the AP shall be by way of a closed meeting for the purposes of undertaking the 

AP functions.  
 
(c) Determinations and any relevant decision of the AP shall be made by unanimous votes of 

members present at a meeting.  
 
(d) Outcomes and decisions made will be recorded in Council’s electronic records management 

system and forwarded to SDRO for determination. 

 


